	STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF WASHTENAW



	ERIC RUSSELL, individually and on behalf of all similarly-situated persons, and TOWARD A FAIR MICHIGAN, a Michigan non-profit corporation,
         Plaintiffs, 

MICHAEL A. COX,  Attorney General for Michigan, 

          Intervenor-Plaintif,
vs. 

DAVID A. BRANDON, LAURENCE B. DEITCH, OLIVIA P. MAYNARD, REBECCA MCGOWAN, ANDREA FISHER NEWMAN, ANDREW C. RICHNER, S. MARTIN TAYLOR, KATHERINE E. WHITE, MARY SUE COLEMAN, in their official capacities, THE REGENTS OF THE UNIVERSITY OF MICHIGAN,

And 

JENNIFER GRANHOLM, in her official capacity as Governor of the State of Michigan, 

          Defendants.
_____________________________________/
	Case No. 07-1-AZ
Hon. Melinda Morris

	Kerry L. Morgan (P32645)
Pentiuk, Couvreur & Koblijak, P.C.

Attorney for Plaintiffs

2915 Biddle Avenue, Suite 200

Wyandotte, MI 48192

(734) 281-7100

_____________________________________/
	Margaret A. Nelson (P30342)

Heather S. Meingast (P55439)

Joseph E. Potchen (P49501)

Michigan Dept of Attorney General

Attorneys for Intervening Pltf Cox

P.O. Box 30736

Lansing, MI 48909 

(517) 373-6434


BRIEF IN SUPPORT OF THE ATTORNEY GENERAL'S 

MOTION  TO INTERVENE 

The Attorney General's authority to intervene is found in two statutes.

MCL 14.101 states:

The Attorney General of the State is hereby authorized and empowered to intervene in any action heretofore or hereafter commenced in any court of the State whenever such intervention is necessary in order to protect any right or interest of the State, or of the people of the State. Such right of intervention shall exist at any stage of the proceeding, and the Attorney General shall have the same right to prosecute an appeal, or to apply for a re-hearing or to take any other action or step whatsoever that is had or possessed by any of the parties to such litigation.

Similarly, MCL 14.28 states:

The Attorney General shall prosecute and defend all actions in the supreme court, in which the state shall be interested, or a party; he may, in his discretion, designate one of the assistant attorneys general to be known as the solicitor general, who, under his direction, shall have charge of such causes in the supreme court and shall perform such other duties as may be assigned to him; and the attorney general shall also, when requested by the governor, or either branch of the legislature, and may, when in [**12]  his own judgment the interests of the state require it, intervene in and appear for the people of this state in  any other court or tribunal, in any cause or matter, civil or criminal, in which the people of this state may be a party or interested.


The Michigan Supreme Court has broadly construed the authority of the Attorney General to litigate on behalf of the people of the state.
 The Supreme court also recognizes that "courts should accord substantial deference to the Attorney General's decision that a matter constitutes a state interest."
 

Here, on November 7, 2006, Michigan voters overwhelmingly approved passage of Proposal 2, which amended the Michigan Constitution to prohibit the granting of preferential treatment to any individual or group on the basis of race, sex, color, ethnicity, or national origin in the operation of public employment, public education or public contracting.
   Since it is expected that the Defendants will oppose the application of this new amendment, or attempt to limit its application in some manner, the State should be permitted to maintain a presence in this action which will defend the constitutionality art 1 § 26.   The Attorney General, as the state’s chief law enforcement officer, has a duty to defend those laws as enacted by the Legislature, or, as in this case, by the People of Michigan themselves.
  Michigan's appellate courts have specifically recognized that the discretion of the Attorney General to intervene in cases in which the People of the State may be interested is limited only to when intervention would be clearly inimical to that public interest. 

Granting intervention in this case would clearly not be inimical to the public interest, nor would it prejudice the parties or unnecessarily delay the resolution of this important matter.  Rather, intervention by the Attorney General should be granted because this case involves important questions relating to the rights and interests of the State and its citizens, and would be consistent with the Attorney General's constitutional duty to act as the State's chief legal officer.

For these reasons, Intervening Defendant Attorney General Mike Cox requests that this Court grant his  Motion to Intervene pursuant to MCR 2.209(A)(1). 

Alternatively, the Attorney General should be permitted to intervene pursuant to MCR 2.209(B)(2) because his defense of § 26 will have questions of fact or law in common with the present lawsuit.  His motion is timely and permitting the Attorney General’s intervention will in no way unduly delay or prejudice the adjudication of the rights of the original parties since this suit is still in its initial phase.
Respectfully submitted,

Michael A. Cox

Attorney General

Margaret A. Nelson (P30342)

Heather S. Meingast (P55439)

Joseph Potchen (P49501)

Assistant Attorneys General

Attorneys for Intervening Defendant Cox

Public Employment, Elections & Tort

P.O. Box 30736

Lansing, MI 48909

Dated:  January 5, 2007
� Wayne County v  Philip Morris, Inc. (In re Certified Question), 465 Mich 537, 543-545; 638 NW2d 409 (2002); Mundy v McDonald, 216 Mich 444, 450-451; 185 NW 877 (1921).


� In re Certified Question, 465 Mich at 547


� The Amendment passed overwhelmingly on November 7, 2006, with 2,141,010 citizens voting in favor of the proposal, and 1,555,691 citizens voting against the proposal, or by 57.9 % to 42.1%. See  � HYPERLINK "http://miboecfr.nictusa.com/election/results/06GEN/90000002.html" ��http://miboecfr.nictusa.com/election/results/06GEN/90000002.html�.  


� Const 1963, art 5, §§ 3, 21; MCL 14.28.  


� Kelley v Thayer, 65 Mich App 88, 237 NW2d 196 (1975); Van Stock v Bangor, 61 Mich App 289, 232 NW2d 387 (1975) (Attorney general has broad powers to intervene in suits in which state has interest, subject to limitation only when intervention is clearly inimical to public interest.); Kelley v Gremore, 8 Mich App 56, 153 NW2d 377 (1967).
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