Brief of the New Mexico Hispanic Bar Association, the Black Lawyers Association and the Indian Bar Association as Amici Curiae, Grutter v. Bollinger (No. 02-241, Supreme Court) on Behalf of Respondents

ARGUMENT SUMMARY

Invalidating the use of race-sensitive admissions procedures would adversely affect the State of New Mexico’s compelling and constitutionally valid interest in assuring competent legal services for underserved populations.  The consideration of race by the state in any arena triggers strict scrutiny; nonetheless, if such a policy or practice is proven to serve a compelling state interest and is narrowly tailored, it will survive constitutional review. 
   The Court has identified two principal concerns that frame the narrow tailoring analysis:  first, there must be sufficient evidence that race neutral alternatives would not advance the state’s compelling interest 
 and second, that the affirmative action plans in question have “no logical stopping point.”

Amici agree that taking race into account as one factor in the evaluation of students for admission to study in institutions of higher education with the purpose of creating a diverse learning environment is a compelling state interest.
  The amici here, however, speak to another equally important interest.  A racially diverse state bar depends on a racially diverse law school and both are necessary for a minority-majority state like New Mexico to meet its obligation to provide legal services to racially isolated and economically disadvantaged state residents.

Justice Powell accepted the University of California at Davis Medical School’s stated purpose of “improving the delivery of health-care services to communities currently underserved.”
 Justice Powell concluded, however, that the University had failed to “[show] that its preferential classification is likely to have any significant effect on the problem” of promoting better health-care delivery to deprived citizens.
   Thus, Justice Powell’s concern was evidentiary not constitutional.

Such racial diversity in the state bar is critical to ensure that all lawyers adequately understand the multiplicity of issues that arise at the intersection of law and race.  New Mexico faces unusual challenges in the provision of legal services because of the rapid growth in its populations of color and the interconnected problems caused by extensive poverty in its principal cities, its rural areas and, most dramatically, in the Indian pueblos and nations.  Moreover, the Indian pueblos and the Navajo and Apache nations have recently experienced rapid development in their tribal court systems as they act to exercise and protect their sovereignty, further challenging the state to provide trained professionals from all racial backgrounds to practice before their tribunals.
  

The University of New Mexico Law School’s admissions process has directly transformed the racial composition of the New Mexico State Bar; accordingly, the bar is better able to provide legal assistance to the state’s underserved communities.
  Three decades of experience among the legal institutions of the state have demonstrated that only race-conscious admissions procedures will admit sufficient numbers of students of color to ensure that the complex needs of the state will be met.  The UNM Law School has focused on student admissions to address the problem of scarce legal resources for underserved populations.  As importantly, it has also implemented a program of study with a clinical requirement designed to prepare graduates to respond to the needs of all clients, including those that have been historically underrepresented.  

These clinical programs, which predominantly serve low-income racial minority clients, cannot thrive without significant numbers of students of color.  Increasing service to disadvantaged communities is, therefore, a compelling justification for the limited use of race-sensitive considerations in student admissions because a racially diverse state bar is an essential component of the state’s justice systems.  Justice Powell’s Bakke opinion indicated that a state’s interest in serving underserved communities would be compelling enough to warrant the use of race-sensitive admissions if the state could show that empirical data demonstrated such considerations were necessary in order to provide services to underserved communities.  
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