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NOTICE TO THE DEFENDANT: in the name of the people of the Statd of Michigan you are notified: 2 L —P
1. You are being sued. N A H

2. YOU HAVE 21 DAYS after receiving this summons to file an answefwith the court and serve a c0py on the Dther‘pany or
to take other lawful action (28 days if you were served by mail or ybu were served outside this state)

ent may be entere 1 against you for the' r’elnef emand-

3. If you do not answer or take other action within the time allowed, jud
i AN

ed in the complaint.

This summons expires’

“This summons is invalid unigss w& I;m or before its eapiration date.

WfThere is no other pending or resolved ¢ivil action ansmg out of the sam

ransaction or occurrence as alleged in this complaint.

CJA civil action between these parties or other parties arising out of the fansaction or occurrence alleged in the complaint has

been previously filed in &.S. Piatweat C‘W‘"' Fastern Dis

Name of coun

,"N L The doeket number and assigned judge are:
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[ summons ]
!

RETURN OF SERVICE [CaseNo. |

TO PROCESS SERVER: You are to serve the summons and complain§no later than 91 d:ays from the date of filing. You must
make and file your return with the court clerk. {f you are unable 10 comgete service you mi st return this original and all copies
to the court clerk.

CERTIFICATE / AFFIDAVIT OF SERWCE / NON-SERVICE

CJOFFICER CERTIFICATE OR

CJAFFIDAVIT OOF PROCESS SERVER
I certify that | am a sheriff, deputy sheriff, bailiff, appointed Beindffirst duly sworn, | state that | am a legally competent
court officer, or attorney far a party [MCR 2.104(A)(2)], and adult vho is not a party or an officer of a corporate party,
that: (netary net required) and t@at:  (notary required)

Vo m——

(01 served personally a copy of the summons and complaint
(1 served by registered or certified mail (copy of return receipt attach@) a copy of the summaons and complaint.

together with on the defendant(s):

Attachment

Dsfendant s name " Complete address(es) of service
|

- Dé'y. défe. tlrhe

the following defizndant(s):

CJAfter diligent search and inquiry, | have been unable to find and se

| have made the following efforts in attempting 1o serve process:

(1! have personally attempted tc serve the summons and complaint, ether with

Attachmant

on
Nam
at and have been unable to complete service because
Address
the address was incorrect at the time of filing.
I Service foe Miles traveled | Mileage fae Total fee Signature
L) 5 s
AR Title
Subscribed and sworn to before me on County, Michigan.
Date
My commission expires: Signature:
Date Daputy court lerk / Notary public

ERVICE |
int, together with
Attachment

2, 2007
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STATE OF MICHI

IN THE CIRCUIT COURT FOR THE CO Y OF WASHTENAW

ERIC RUSSEILL, individually and
on behalf of all similarly-situated persons, and
TOWARD A FAIR MICHIGAN,

a Michigan non-profit corporation,

yieiinda Mot
Hon

No- O/- ¢ AZ
Plaintiffs,
V.

DAVID A. BRANDON, LAURENCE B. DEITCH,
OLIVIA P. MAYNARD, REBECCA MCGOWAN, :
ANDREA FISHER NEWMAN, ANDREW C. RICHNE]#,
S. MARTIN TAYLOR, KATHERINE E. WHITE, :
MARY SUE COLEMAN, in their official capacitics,
THE REGENTS OF THE UNIVERSITY OF MICHIGAII :
and
JENNIFER GRANHOLM, in her official . _.
capacity as Governor of Michigan, « 6“0

: @
Defendants. \x~\°c’\e“‘l

Kerry L.. Morgan, (P-32645)

Pentiuk, Couvreur & Koblijak, P.C.
Attorneys for Plaintiffs

2915 Biddle Ave, Suite 200
Wyandotte, Michigan 48192

(734) 281-7100/ (734) 281-7102 FAX

There is no other pending or resolved stat@civil action arising out
of the transaction or occutrence allegefl in the complaint.
A federal civil action between similar pakies is pending betore
U.S. District Court Judge David Lawson, 06-1§024. MCR 2.113(C)(2)(a).
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NOW COMES the above named Plaintiffs and (Qass, by and through its attorneys and
pursuant to MCR 2.605 and in support of its Complaint §gainst the Defendants states as follows:
1. This is an action for a declaratory judgmdht and injunctive relief, seeking to
ensure that Defendants accurately interpret and immedi

the Michigan Constitution, which went into effect on Ddbember 23, 2006. Section 26 prohibits

public institutions from considering “race, sex, color, etinicity, or pational origin in the operation
of public employment, public education, or public contrgeting.” MICHIGAN CONST., art 1. § 26.
2. Defendants have expressed, in various wilys, their view that Section 26 does not
or may not forbid the University of Michigan ("UM") frgn granting raciall preferential
treatment to minority applicants for admission and that efen if it does, UM should not be
required to comply with the amendment, at least with reffpect to current admissions and financial
aid decisions. Accordingly, this action for injunctive rel@f and a declaratory judgment action
pursuant to MCR 2.605 is appropriate.

3. This Court has jurisdiction under MCL §§600.601 and 605. Venue is proper in

this Court pursuant to MCL §§ 600.1621 and 1615.

PARTIES
4. Plaintiff Eric Russell is a resident of Aubuén Hills, Michigan. He has applied to

the University of Michigan's School of Law (the "Law Sdhoo!"). He is not i member of any

ethnic or racial minority and is therefore not eligible for ffeferential treatment under UM"s
current admissions policies or procedures.
5. Toward A Fair Michigan ("TAFM") is 2 1(c)(3) Michigan Domestic

corporation that was formed to facilitate debate on the pr@posed constitutioral amendment. to

ly comply with Airticle 1, Section 26, of

85
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ensure that the will of the people of Michigan, as reflectfid in their vote on November 7, 2006,
would be carried out by the elected officials of Michigad and to advise people of their rights
under the 'newly-enacted constitutional provision. TAFN has had to divert resources from its
primary mission to investigate defendants' intention to ¢ ply with the law and has had its
ability to accurately advise people of their rights under tie new provision fiustrated as a
consequence of defendants' statements and conduct.
6. Defendants David A. Brandon, Laurence . Deitch, Olivia F. Maynard, Rebecca
McGowan, Andrea Fisher Newman, Andrew C. Richner¥S. Martin Taylor, and Katherine E.
White (the "Individual Regent Defendants") are Regents $n defendant Regents of the U niversity
of Michigan (the "Regents"). The Regents is a corporatedody established by Article 8. § 5 of the
Michigan Constitution and is responsible for the operatich of UM, includin;; the admissions
policies of its various schools and colleges.
7. Defendant Mary Sue Coleman is the Presilfent of UM, and, as a consequence, a
member ex officio of the Regents. As President, she is lefally responsible for both
recommending policies and practices to the Regents and fbr implementing t1e Regents's
decisions concerning policies and practices.

8. Jennifer Granholm is the Governor of the $tate of Michigan. As such, she has a

sworn duty to uphold and enforce the Constitution and lafy of Michigan.
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CLASS ACTION ALI EGATION

9. Plaintiffs bring this action on behalf of a ci§ss of individuals who are current and
future applicants to any of the colleges or schools operateqby defendants ancl who are not
members of the groups that defendants would otherwise pgfer on the basis of race, sex, color,
ethnicity, or national origin.

10. The class is numerous and some members ¢f the class will not be identified until
they apply. Accordingly, joinder is impracticable.

1. Questions of law predominate among all m@mbers of the class in that any legal
issues relating to the meaning or validity of Section 26 willlbe equally applicable to any and all
class members.

12. Plaintiffs' claims are typical of the clairns offthe other members of the class, and
plaintiffs will fairly and adequately represent the interests & the class.
13. The maintenance of a class action is superiof to other available: methods of
adjudication in promoting the convenient administration offustice because, irter alia, final
the class. The Plaintiff class is

declaratory and equitable relief is appropriate with respect

proper for certification under MCR 3.501.

14. UM is a state-operated university in the Statf§f of Michigan. Under Article 8, § 4 of
the Michigan Constitution, the legislature of the State of higan is obligated to provide funds

for UM.
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15. UM currently uses, and in the past has used an admissions system that provides
preferential treatment to members of certain racial or e groups, including Hispanics, Aftican
Americans, and Native Americans.

16.  Applicants have until February 15, 2007 togapply to the Law School for the first

year class matriculating in the Fall of 2007.

17. In the election held on November 7, 2006, $roposal 2 was a tallot initiative to

amend the Constitution of the State of Michigan by adding an Article 1, § 2¢ thereto. Among

other things, the proposed amendment provided that the "§niversity of Michigan . . . shall not

discriminate against, or grant preferential treatment to, any individual or groap on the basis of

race, sex, color, ethnicity or national origin in the operatigp of public emplo:ment, public

education, or public contracting."

18. A majority of the citizens of Michigan votd in favor of Proposal 2, and it passed.

19. Pursuant to Michigan law, Article 1, Sectidn 26 of the Michipan Constitution

became effective on December 23, 2006.

20.  Defendant Coleman has stated that the Unfersity of Michigan cannot change its

admissions and financial aid systems in the middle of an Jhdmissions cycle," and, accordingly,

could not be expected to comply with Section 26 when it ook effect. She has pledged to

“overcome the handcuffs Proposal 2 [i.e., Article 26] attefhpts to place on o'xr reach for greater

diversity.” The Defendants have also stated it would be “¥}irtuatly impossible” to comply with
Article 26 this admissions cycle. Likewise, they have stafpd that “serious controversies exist

regarding the validity and effect of the Amendment” and that they would have to *guess as to

what the Amendment requires them to do” if required to omply with the law.

B8
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21. On November 8, 2006, the Coalition to Dgfend Affirmative Action and other

plaintiffs filed suit in the United States District Court foffthe Eastern District of Michigan. The

suit challenged Section 26 as violative of the Equal Prot@etion Clause and the First Amendment.

The suit also claimed that Section 26 was preempted by the federal civil rights act. On December

11, 2006, Defendant Regents (among others) filed a crogg-claim against Defendant Granholm in

an ongoing case in federal court. The cross-claim asked the court to declzre that Section 26

cannot be applied against the admissions and financial afl decisions of UM (among others) when
it becomes effective, and to enjoin it from being applied§o those decisions until the end of the

current admissions and financial aid cycle on July 1, 200¢. Upon informat on and belief. each of

the Individual Regent Defendants supported Regents' effprt to obtain such a declaration and

injunction. This request was made in federal court desp§e the fact that it involved an
interpretation of a new state constitutional provision.

22.  On December 18, 2006, Defendant Granfplm and Attorney General Cox signed a

stipulation agreeing that the federal district court judge ghould order that Section 26 not go into

cffect as to the admissions and financial aid decisions offthe UM (as well as those of Michigan

State University and Wayne State University) until the e§d of the current admissions and

financial aid cycle.

23.  The following day, on December 19, 2009, the federal district court judge entered

an order (the "December 19 Order") enjoining the applidhtion of Section 26 to the admissions

and fipancial aid decisions of UM (and the other univerdgties) until July 1, 2007.

89
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24.  Russell and TAFM appealed that order on Pecember 21, 2005, and sought an

emergency stay of the December 19 Order from the Unite§ States Court of A ppeals for the Sixth

Circuit.

25. On December 29, 2006, the Sixth Circuit GQourt of Appeals granted an emergency

stay of the federal district court's order. Accordingly, the Pecember 19 Order is not currently in
effect.

26.  Indefending the December 19 Order, each pf the defendants herein asserted that

Section 26 is either unclear and/or is likely to be interpret@] by Michigan courts as permitting the

consideration of race, sex, ethnicity, national origin, or colpr to further the S-ates’ interest in a
diverse student enrollment.

27.  Defendants have no legal basis for their poffition that Section 26 should not apply
immediately to the admissions or financial aid decisions of schools or colleges in UM.
28.  Defendants have no legal basis for their poffition that Section 26 permits the use of
race, sex, ethnicity, national origin or color in the UM's fiffancial aid or admissions decisions to
achieve a diverse class.

29.  Given the controversy between Plaintiffs Defendants over the meaning and/or

applicability of Section 26 to Defendants, declaratory and§njunctive relief is appropriate.

30.  If not enjoined Defendants will continue tofemploy systems of admissions and
financial ajd for the Law School that will authorize offers f admission and financial aid in
violation of Section 26 in that the decision to make such §ffers will be based in some part on g

preference based upon the applicants' race, sex, color, ethficity, or national origin.
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31.  If not enjoined, Defendants will continue t§ employ systems of admissions and

financia} aid for other UM schools and colleges that simil§rly will violate Section 26.
32.  If Defendants are not enjoined, Plaintiff Rysell's application for admission to the
Law School will be treated unequally in that he will be difpdvantaged by preferences given to
other appliéants based upon consideration of those other #pplicants' race, color, ethnicity, or
national origin, in violation of Section 26.

33. If Defendants are not enjoined, TAFM wilfcontinue to have jts resources diverted
as a consequence of Defendants' actions.

WHEREFORE Plaintiffs request a judgment:

! Declaring that Section 26 of the Michigan Fonstitution applics to the University of
Michigan's current admissions and financial aid decisiondfand that Coleman the Regents, and the
Individual Regent Defendants have no legal excuse to av@d complying with it immediately:
2. Declaring that Section 26 of the Michigan Lonstitution precludes consideration of
race, sex, ethnicity, national origin and color in making admissions or financial aid decisions at
the University of Michigan;

3. Enjoining Defendants from employing anypolicy, procedure. or system of
admissions or financial aid for any of the schools or colleges at the Unjversity of Michigan that is
based in any way or part on consideration of the applicar§s' race, color, ethtiicity, or national
origin;

4. Awarding appropriate attorney fees and cajts as authorized by law; and
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Dated: January 2, 2007

KERRY L MORGAN, ESO. PAGE

& Worgpe—o
. Morgan (P-32¢45)

Pentifik, Couvreur & Kobiljak, P.C.
Attorfieys for Plaintiffs

2915PBiddle Ave, Suite 200

otte, Michigan 43192

(734)281-7100

(734)281-7102 FAX

555 Rleventh Street, N.W., Suite 750
ington, D.C. 200(4
220-9600

Miclel E. Rosman

Cen@r for Individual Rights
123320th St., NW, Su:te 300
ington, D. C. 20036

(202§ 833-8400
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